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Present appeal is filed by assessee and revenue against order 

dated 30.11.2021 passed by Ld.CIT(A)-11, Bangalore for A.Y. 

2014-15 on following grounds of appeal: 
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Revenue’s appeal: 

“1. The order of the CIT(A) is opposed to law and facts of 
the case. 
 
2. The Ld.CIT(A) has failed to appreciate the fact that in 
this case the assessment u/s 143(3) was completed and 
the information of wrong computation of income for the 
purpose of Section 115JB was available. Any mistake in 
adoption of the amount is a mistake apparent from record. 
Therefore, the AO has correctly passed the order u/s 154 
of the Income-tax Act by making the addition to the book 
profit. 
 
3. The Ld.CIT(A) has failed to consider the fact that as per 
Companies Act the profit arrived has to be appropriated, 
the amount remaining after appropriation will be adjusted 
in reserves and surplus. In this case as on 31.3.2013 the 
reserves is a negative amount of Rs.18,93,60,991 after 
adjustment of profit for F.Y. 2012-13 but as per the Form 
29B the assessee has considered a total sum of 
Rs.25,26,82,473 and business loss and depreciation loss. 
 
4. The Ld.CIT(A) has failed to appreciate that by 
considering inappropriate loss the assessee is trying to 
make it a case that the provisions of section 154 will not 
be applicable as the issue is not a mistake apparant from 
record. 
 
5. For these and other grounds that may be urged upon, 
the order of the CIT(A) may be reversed and that 
assessment order to be restored.” 

2. Brief facts of the case are as under: 

2.1 An order u/s. 153A r.w.s. 143(3) of the Act was passed by the 

Ld.AO determining the Book Profits of the assessee at 

Rs.3,49,84,448/-.  Subsequently, the Ld.AO noticed that the 

assessee had arrived at a book profit after reducing the brought 

forward book loss of Rs. 5,43,01,187/-, which had already been 

reduced in the regular assessment for A.Y. 2013-14. 

2.2 The Ld.AO issued a notice u/s. 154 of the Act to the assessee 

and after considering its reply passed an order u/s. 154 of the Act 
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and enhanced the book profits by disallowing the brought forward 

losses. 

2.3 Aggrieved by the order of Ld.AO, assessee filed appeal before 

the Ld.CIT(A).   

2.4 Before the Ld.CIT(A), assessee submitted that for the purposes 

of computing book profit, the brought forward book losses or 

unabsorbed depreciation, whichever is less, is required to be 

considered and the brought forward losses or unabsorbed 

depreciation as per Income Tax Act does not have any relevance.  

It was also submitted that, the adjustment of brought forward loss 

against book profit is a debatable issue and therefore can’t be 

considered u/s. 154 of the Act.  It was submitted by the assessee 

that brought forward book losses or unabsorbed depreciation 

whichever is less is to be allowed while computing book profits, till 

the last of them is wiped off.  Assessee placed reliance on the 

decision of Hon’ble Mumbai Tribunal in case of Amline Textiles P 

Ltd. vs. ITO reported in [2009] 27 SOT 152 (ITAT Mumbai). 

3. The Ld.CIT(A) thereafter held as under: 

“4.3 The submissions of the appellant have duly been 
considered. In rectification the most important aspect 

which needs to be looked into is whether the amendment 
proposed to be made would fall within the scope of Section 
154 or not. Scope of rectification is limited to correcting 
error of fact or error of law on the basis of material 
available on records. In the appeal under consideration, 
this is not apparent from the assessment order of the AO 
as to whether he intended to enhance the book profits of 
the appellant or not by disallowing the brought forward 
losses. So on the basis of material available on records it 
cannot be said that there was a mistake apparent from 
record. Further, if on an issue two different opinions are 
possible, the same cannot be subject of rectification. In the 
case of GO Airlines (India) Ltd. v.Deputy Commissioner of 
Income Tax, Mumbai [2021] 127 taxmann.com 803 

http://taxmann.com/
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(Mumbai - Trib.) the ITAT held as follows on the issue of 
adjustment of brought forward losses while computing 
book profits: 

“3.2. We find that we are now concerned with the 
computation of book profits u/s.115JB of the Act 
wherein one of the items eligible for reduction would be 
the lower of brought forward cash loss or brought 
forward depreciation loss as per books of accounts. We 
find that provisions of Sections 32(2) and 72 of the Act 
explicitly provide that the amount would be carried 
forward for set off in the succeeding years and it should 

be arrived at after deducting the amounts to which 
effect has already been given. We find that such 
provisions are apparently not present in computing the 
book profits u/s.115JB of the Act. We find that what is 
contemplated in Clause (iii) of Explanation 1 to Section 
115JB of the Act is the simple numerical figure being the 
amount of loss brought forward or unabsorbed 
depreciation whichever is less. Hence, it could be safely 
concluded that it is a simple determination of numerical 
amount which would be eligible for reduction from net 
profit for the purposes of arriving at the book profit 
u/s.115JB of the Act. We also find that most crucial 
expression used in the said Clause (iii) of Explanation 1 
to Section 115JB of the Act would be "as per books of 
accounts". Hence, unless the entire loss as per books of 
accounts gets wiped out by profits earned in 
subsequent years, the said loss would continue to 
remain in the balance sheet of the assessee i.e. "books 
of accounts" and would be eligible for reduction in 
accordance with Clause (iii) of Explanation 1 to Section 
115JB of the Act, while computing book profits 
u/s.115JB of the Act. We find that this issue is no 
longer res-integra in view of the decision of the Co- 
ordinate Bench of Kolkata Tribunal in the case of DCIT 
vs. Binani Industries Ltd., reported in 178 TTJ 658, 
wherein the undersigned was the author, wherein it 
was held as under:- 
3. The second issue to be decided in this appeal is as to 
whether the assessee is entitled for reduction of Rs. 
2,18,09,000/- being the lower of unabsorbed 
depreciation or business loss as per books of accounts 
from the computation of book profits u/s 115JB of the 
Act in the facts of the case. 
3.1. The Learned AO held that there was no loss 
available for reduction from the book profits u/s 115JB 
of the Act and hence the sum of Rs. 2,18,0,9000/- 
reduced by the assessee was not considered for 

https://indiankanoon.org/doc/1416178/
https://indiankanoon.org/doc/1004359/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/141887258/
https://indiankanoon.org/doc/141887258/
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reduction by the Learned AO. On first appeal, the said 
reduction was granted by the Learned CITA by relying 
on certain case laws. Aggrieved, the revenue is in 
appeal before us on the following ground:- 
(ii) That the Ld. CIT(A) has erred in Law as well as in 
facts and circumstances of the case in directing to 
reduce the Book Profit u/s 115JB by an amount of 
Rs.2,18,09,000/- when the admissible amount, i.e., 
lower of 'unabsorbed depreciation' or 'business loss' 
was actually 'NIL'. 

3.2. The Learned DR vehemently supported the order 

of the Learned AO. In response to this, the Learned AR 
argued that the finding given by the Learned AO that 
the loss as per books of accounts once reduced from 
book profits in earlier years would not be available for 
reduction in the subsequent years. He stated that the 
losses would continue to remain in the books of 
accounts till it is wiped out by profits derived by the 
assessee. Accordingly, he argued that the assessee 
company is very much entitled for reduction of least of 
the cash loss or depreciation loss as per books of 
accounts from book profits for computation u/s 115JB of 
the Act. 
3.3. We have heard the rival submissions and perused 
the materials available on record. We are in agreement 
with the arguments of the Learned AR that the losses ( 
both cash loss and depreciation loss) would continue to 
remain in the books of ITA No.144/Kol/2013-A-AM M/s. 
Binani Industries Ltd 13 accounts till it is wiped off by 
earning profits by the assessee company and 
accordingly the same would be available for reduction 
from book profits u/s 115JB of the Act. We hold that the 
least of the cash loss or depreciation loss once adjusted 
/reduced from book profits in earlier assessment years, 
do not vanish out of the books until it is wiped out by 
profits in subsequent years. Till such time, the losses 
would only continue to remain in the books. We hold 
that for the purpose of computation of book profits u/s 
115JB of the Act, every year the situation of least of 
cash loss and depreciation loss needs to be worked out 
and reviewed and accordingly the understanding of the 
Learned AO that such loss once adjusted in earlier year 
is no longer available for set off is misconceived. Hence 
we do not find any infirmity in the order of the Learned 
CIT(A) in this regard. The Ground No.2 raised by the 
revenue is dismissed. 
3.3. In view of the aforesaid observations and 
respectfully following the aforesaid judicial precedent, 
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we direct the ld. AO to grant reduction of unabsorbed 
depreciation amounting to Rs.8,48,95,742/- and re-
compute the book profits u/s.115JB of the Act thereon. 
Accordingly, the ground No I raised by the assessee is 
allowed.” 

4.4 A perusal of the above decision of the ITAT itself would 
show that the issue is disputable and thus not free from 
doubt. So the action of the AO in passing the rectification 
order under Section 154 of the Act on this issue is not 
correct, as such an amendment of the order was beyond 
the scope of Section 154 of the Act. In fact, it is noted that 

in a subsequent assessment order (dt. 13.12.2019) passed 
by the AO under Section 143(3) r.w.s. 153C of the Act, the 
AO has himself accepted the book profits as such after 
allowing the deduction of brought forward losses. Anyhow, 
since the issue is not free from doubt, the rectification 
order in relation to same cannot be upheld. So the addition 
made by the AO to book profits vide rectification order is 
deleted. 
 
4.5 Considering above, the ground of appeal 2 as raised 
by the appellant is allowed. Other grounds of appeal 
become academic in nature and as such the same are not 
being adjudicated.” 

4. Aggrieved by the above view, the revenue has filed the present 

appeal before this Tribunal and assessee has filed Cross Objection 

in support.   

5. The Ld.AR filed letter dated 23.05.2022 withdrawing the cross 

objection which is scanned and reproduced as under: 
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Accordingly the C.O. is allowed to be withdrawn. 

6. In respect of issues raised by revenue in its appeal, the Ld.DR 

relied on the order passed by the Ld.AO, whereas the Ld.AR relied 

on the order passed by Ld.CIT(A). 
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7. We have perused the submissions advanced by both sides in 

the light of records placed before us. 

8. It is an admitted position that book profits have to be computed 

strictly as per Explanation 1 to Section 115JB of the Act.  Further 

provisions of section 115JB provide for levy of MAT on Book 

profits, i.e. the profits in the P&L A/c prepared in accordance with 

the provisions of Companies Act.   

The Ld.CIT(A) while granting relief to the assessee, referred to the 

decision of Hon’ble Mumbai Tribunal in case of GO Airlines (India) 

Ltd. vs. DCIT (supra) wherein Hon’ble Tribunal observed as under: 

“3.2. We find that we are now concerned with the 
computation of book profits u/s.115JB of the Act wherein 
one of the items eligible for reduction would be the lower of 
brought forward cash loss or brought forward depreciation 
loss as per books of accounts. We find that provisions 
of Sections 32(2) and 72 of the Act explicitly provide that 
the amount would be carried forward for set off in the 
succeeding years and it should be arrived at after 
deducting the amounts to which effect has already been 
given. We find that such provisions are apparently not 
present in computing the book profits u/s.115JB of the Act. 
We find that what is contemplated in Clause (iii) of 
Explanation 1 to Section 115JB of the Act is the simple 
numerical figure being the amount of loss brought forward 
or unabsorbed depreciation whichever is less. Hence, it 
could be safely concluded that it is a simple determination 

of numerical amount which would be eligible for reduction 
from net profit for the purposes of arriving at the book 
profit u/s.115JB of the Act. We also find that most crucial 
expression used in the said Clause (iii) of Explanation 1 
to Section 115JB of the Act would be "as per books of 
accounts". Hence, unless the entire loss as per books of 
accounts gets wiped out by profits earned in subsequent 
years, the said loss would continue to remain in the 
balance sheet of the assessee i.e. "books of accounts" and 
would be eligible for reduction in accordance with Clause 
(iii) of Explanation 1 to Section 115JB of the Act, while 
computing book profits u/s.115JB of the Act. We find that 
this issue is no longer res-integra in view of the decision of 
the Co- ordinate Bench of Kolkata Tribunal in the case 

https://indiankanoon.org/doc/1416178/
https://indiankanoon.org/doc/1004359/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
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of DCIT vs. Binani Industries Ltd., reported in 178 TTJ 
658, wherein the undersigned was the author, wherein it 
was held as under:- 
3. The second issue to be decided in this appeal is as to 
whether the assessee is entitled for reduction of Rs. 
2,18,09,000/- being the lower of unabsorbed depreciation 
or business loss as per books of accounts from the 
computation of book profits u/s 115JB of the Act in the 
facts of the case. 
3.1. The Learned AO held that there was no loss available 
for reduction from the book profits u/s 115JB of the Act 

and hence the sum of Rs. 2,18,0,9000/- reduced by the 
assessee was not considered for reduction by the Learned 
AO. On first appeal, the said reduction was granted by the 
Learned CITA by relying on certain case laws. Aggrieved, 
the revenue is in appeal before us on the following 
ground:- 
(ii) That the Ld. CIT(A) has erred in Law as well as in facts 
and circumstances of the case in directing to reduce the 
Book Profit u/s 115JB by an amount of Rs.2,18,09,000/- 
when the admissible amount, i.e., lower of 'unabsorbed 
depreciation' or 'business loss' was actually 'NIL'.” 

9. Be that as it may, we note that assessee has claimed 

depreciation loss as per books amounting to Rs.5,43,01,187/- for 

the year under consideration while computing the Book profits 

u/s. 115JB.  Computation of the same is placed at page 63 of the 

paper book.  For the sake of reference, the same is scanned and 

reproduced hereunder. 

 

https://indiankanoon.org/doc/141887258/
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10. The observation of the Ld.AO in 154 order is that, the assessee 

has claimed loss on depreciation of the same amount in the 

immediately preceding year being 2013-14 while computing Book 

profits u/s. 115JB.  On perusal of the paper book, we note that 

the assessee has placed computation of book profit for A.Y. 2013-

14 at page 64 of the paper book.  For sake of convenience, the 

same is scanned and reproduced under: 
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11. The Ld.AO based upon the above, disputes that, the assessee 

claimed the depreciation loss as per books twice i.e. in the present 

year as well as in the immediately preceding assessment year.  In 

our opinion, the Ld.CIT(A) has not considered the main objection 

of the Ld.AO and has decided the issue on the legal principles 

which is not at all in challenge.  We had called upon the Ld.AR to 

file Form 29B to understand the claim of assessee for the year 

under consideration.  The Ld.AR filed Form 29B which is scanned 

and reproduced as under: 
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12. Before us, the assessee has not placed the assessment order 

for assessment year 2013-14, to ascertain whether, any 

disallowance was made in respect of the depreciation loss claimed 

by assessee while computing the book profit for AY 2013-14.  We 

are unable to understand how assessee could claim the 

depreciation loss in the subsequent year again, if the same has 

been claimed in the immediately preceding year.  In the interest of 

justice, we remand this issue to the Ld.AO.  The Ld.AO shall verify 

the records and consider the claim in accordance with law. 

13. In the event the claim of depreciation amounting to 

Rs.5,43,01,187/- was claimed and allowed by the Ld.AO in the 

immediately preceding year while computing book profit then for 

the year under consideration, assessee did not have the said 

amount again to be claimed.  Under such circumstances, book 
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profit has to be computed in accordance with law.  Needless to say 

that proper opportunity of being heard must be granted to 

assessee. 

In the result, the appeal filed by the revenue stands allowed 

for statistical purposes. 

The Cross Objection filed by the assessee is dismissed as 

withdrawn. 

In the result, the appeal filed by the revenue stands allowed 

for statistical purposes and the C.O. filed by assessee stands 

dismissed. 

Order pronounced in open court on 09th September, 2022. 

         
 
   Sd/-      Sd/- 
 (LAXMI PRASAD SAHU)                                (BEENA PILLAI)                                                                                                                              
 Accountant Member             Judicial Member  
 
Bangalore,  
Dated, the 09th September, 2022. 
/MS / 
 
 
Copy to: 
1. Appellant          4. CIT(A) 
2. Respondent   5. DR, ITAT, Bangalore             
3. CIT          6. Guard file 
           

        By order 
 
 
 

                        Assistant Registrar,  
                          ITAT, Bangalore    


